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Office of the Secretary, Education § 33.3 

Investigating official means the In-
spector General of the Department or 
an officer or employee of the Office of 
the Inspector General designated by 
the Inspector General and serving in a 
position for which the rate of basic pay 
is not less than the minimum rate of 
basic pay for grade GS–16 under the 
General Schedule. 

(Authority: 31 U.S.C. 3801(4)(A)(i)) 

Knows or has reason to know, means 
that a person, with respect to a claim 
or statement: 

(a) Has actual knowledge that the 
claim or statement is false, fictitious, 
or fraudulent; 

(b) Acts in deliberate ignorance of 
the truth or falsity of the claim or 
statement; or 

(c) Acts in reckless disregard of the 
truth or falsity of the claim or state-
ment. 

(Authority: 31 U.S.C. 3801(5)) 

Makes includes the terms presents, 
submits, and causes to be made, pre-
sented, or submitted. 

(Authority: 31 U.S.C. 3802(a)) 

Person means any individual, part-
nership, corporation, association, or 
private organization. 

(Authority: 31 U.S.C. 3801(a)(6)) 

Representative means: 
(a) An attorney who is a member in 

good standing of the bar of any State, 
territory, possession of the United 
States, the District of Columbia, or the 
Commonwealth of Puerto Rico; or 

(b) Any other person designated by a 
party in writing, provided that the des-
ignation includes a certification that 
the party understands the nature and 
consequences of an administrative en-
forcement action under this part, and 
that he or she has the right to rep-
resentation by counsel or to self-rep-
resentation. 

(Authority: 31 U.S.C. 3803(g)(2)(F)) 

Reviewing official means the General 
Counsel of the Department or his or 
her designee who is: 

(a) Not subject to supervision by, or 
required to report to, the investigating 
official; and 

(b) Not employed in the organiza-
tional unit of the Department in which 

the investigating official is employed; 
and 

(c) Serving in a position for which 
the rate of basic pay is not less than 
the minimum rate of basic pay for 
grade GS–16 under the General Sched-
ule. 

(Authority: 31 U.S.C. 3801(8)) 

Statement means any representation, 
certification, affirmation, document, 
record, or accounting or bookkeeping 
entry made: 

(a) With respect to a claim or to ob-
tain the approval or payment of a 
claim (including relating to eligibility 
to make a claim); or 

(b) With respect to (including relat-
ing to eligibility for): 

(1) A contract with, or a bid or pro-
posal for a contract with; or 

(2) A grant, cooperative agreement, 
loan, or benefit from; 
The Department, or any State, polit-
ical subdivision of a State, or other 
party, if the United States Government 
provides any portion of the money or 
property under the contract or for the 
grant, loan, cooperative agreement, or 
benefit, or if the Government will re-
imburse or reinsure the State, political 
subdivision, or party for any portion of 
the money or property under the con-
tract or for the grant, cooperative 
agreement, loan, or benefit. 

(Authority: 31 U.S.C. 3801(9)) 

§ 33.3 Basis for civil penalties and as-
sessments. 

(a) Claims. (1) Any person who makes 
a claim that the person knows or has 
reason to know: 

(i) Is false, fictitious, or fraudulent; 
(ii) Includes or is supported by any 

written statement which asserts a ma-
terial fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that: 

(A) Omits a material fact; 
(B) Is false, fictitious, or fraudulent 

as a result of such omission; and 
(C) Is a statement in which the per-

son making such statement has a duty 
to include such material fact; or 

(iv) Is for payment for the provision 
of property or services which the per-
son has not provided as claimed; 
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shall be subject, in addition to any 
other remedy that may be prescribed 
by law, to a civil penalty of not more 
than $5,000 for each claim. 

(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim is considered made to the 
Department, a recipient, or party when 
that claim is actually made to an 
agent, fiscal intermediary, or other en-
tity, including any State or political 
subdivision thereof, acting for or on be-
half of the Department, a recipient, or 
party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
regardless of whether the property, 
services, or money is actually delivered 
or paid. 

(5) If the Government has made any 
payment (including transferred prop-
erty or provided services) on a claim, a 
person subject to a civil penalty under 
paragraph (a)(1) of this section is also 
subject to an assessment of not more 
than twice the amount of that claim or 
that portion thereof that is determined 
to be in violation of paragraph (a)(1) of 
this section. The assessment is in lieu 
of damages sustained by the Govern-
ment because of that claim. 

(Authority: 31 U.S.C. 3802(a)(1)) 

(b) Statements. (1) Any person who 
makes a written statement that: 

(i) The person knows or has reason to 
know: 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a material fact that 
the person making the statement has a 
duty to include in the statement; and 

(ii) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement; 
shall be subject, in addition to any 
other remedy that may be prescribed 
by law, to a civil penalty of not more 
than $5,000 for each statement. 

(2) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(3) A statement is considered made to 
the Department when the statement is 
actually made to an agent, fiscal inter-

mediary, or other entity, including any 
State or political subdivision thereof, 
acting for or on behalf of the Depart-
ment. 

(Authority: 31 U.S.C. 3802(a)(2)) 

(c) No proof of specific intent to de-
fraud is required to establish liability 
under this section. 

(Authority: 31 U.S.C. 3801(5)) 

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement 
under this section, each of those per-
sons may be held liable for a civil pen-
alty under this section. 

(Authority: 31 U.S.C. 3802(a)) 

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion of which the Government has 
made payment (including transferred 
property or provided services), an as-
sessment may be imposed against any 
of those persons or jointly and sever-
ally against any combination of those 
persons. 

(Authority: 31 U.S.C. 3802(a)(1); 3809) 

§ 33.4 Investigation. 

(a) If an investigating official con-
cludes that a subpoena pursuant to the 
authority conferred by 31 U.S.C. 3604(a) 
is warranted: 

(1) The subpoena so issued must no-
tify the person to whom it is addressed 
of the authority under which the sub-
poena is issued and must identify the 
records or documents sought; 

(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents 
sought; and 

(3) The person receiving the subpoena 
is required to tender to the inves-
tigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought 
have been produced, or that the docu-
ments are not available and the rea-
sons therefore, or that the documents, 
suitably identified, have been withheld 
based upon the assertion of an identi-
fied privilege. 

(Authority: 31 U.S.C. 3804(a)) 
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